
PRESENTER

The statements and conclusions contained in this paper are those of the author(s) only and not those of the New Zealand Law Society. This 
booklet has been prepared for the purpose of a Continuing Legal Education course.  It is not intended to be a comprehensive statement of the 
law or practice, and should not be relied upon as such. If advice on the law is required, it should be sought on a formal, professional basis.

Peter Eastgate, Cavell Leitch, Christchurch
Peter is the Trust Partner at Cavell Leitch, supervising one of the largest trust 
practices in the South Island. With over 35 years experience, he is a specialist in 
the areas of wills, estate and succession law, elder law, the law of attorneyship, 
asset protection and all aspects of trust law (including charitable trusts), and he 
acts as a trustee for many of his clients. A graduate of Canterbury University (Law) 
and the University of New England (Trust Management), he is a member of STEP, 
a Fellow of the Executor and Trustee Institute, and a senior member of the NZ 
Trustees Association. A strong advocate of ongoing education within the legal and 
trust professions, he has since 2007 been the NZ Legal Consultant at UWS College 
at the University of Western Sydney, supervising a trust and estate law teaching 
programme for NZ based students for the Executor and Trustee Institute.



CONTENTS  

WILLS, ESTATES AND TRUST LAW .................................................................................................... 1 

INFORMAL WILLS ...................................................................................................................................... 1 
Section 14 ............................................................................................................................................. 1 
Applications under s 14 ........................................................................................................................ 2 

LEGAL CAPACITY ....................................................................................................................................... 4 
Definition of testamentary capacity ...................................................................................................... 4 
Extent of property ................................................................................................................................. 5 
Moral claims ........................................................................................................................................ 5 
Old age and infirmity ........................................................................................................................... 5 
Timing for capacity .............................................................................................................................. 6 
Burden of proof .................................................................................................................................... 6 
Want of knowledge and approval ......................................................................................................... 6 
Undue influence .................................................................................................................................... 7 
Best practice for lawyers ...................................................................................................................... 7 

CLIENTS WITH OVERSEAS ASSETS .............................................................................................................. 8 
LAWYERS AS EXECUTORS/TRUSTEES ....................................................................................................... 11 

Nature of executorship ....................................................................................................................... 11 
Trustee’s indemnity ............................................................................................................................ 11 
Professional trustee’s costs ................................................................................................................ 11 
Nature of trustee’s liability ................................................................................................................. 12 
Liability to beneficiaries ..................................................................................................................... 13 
 

  


